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have been held valid: An agreement not to engage in the manu- 
facture or sale of liquors in Indiana for five years; 18 an agree- 
ment not to manufacture guns, etc., for twenty-five years, unlim- 
ited as to space ; 19 an agreement not to manufacture or sell friction 
matches for ninety-nine years in the United States except Nevada 
and Montana; 20 an agreement not to manufacture or sell grain 
cleansers or separators anywhere in the United States, unlimited 
as to time. 21 

When the restraint is general but co-extensive only with the 
interest to be protected and with the benefit meant to be con- 
ferred, there seems today to be no good reason why, as between 
the parties themselves, the contract is not as reasonable as when 
the interest is partial and there is a corresponding partial restraint. 
However, the public has a vital interest in contracts in restraint 
of trade which tend towards a monopoly, and where a contract in 
restraint of trade is injurious to the public interest, it will not 
be sustained, although it is reasonable as between the parties 
themselves. 22 

If contracts in general restraint of trade, where the trade is 
general, are void as tending to monopolies, contracts in partial 
restraint, where the trade is local, are subject to the same objec- 
tion, because they deprive the local community of the services of 
the covenantor in the particular trade or business and prevent his 
becoming a competitor with the covenantee. With the growth of 
commerce and the annihilation of of distance, the boundaries of a 
"county, city or part thereof" 23 are not those of trade and com- 
merce. Yet under the code section an agreement in restraint of 
trade exceeding the territorial limits of a county must be held void, 
even though unreasonable. The reason for the rule has departed, 
yet the rule is tenaciously clung to. 

To quote the learned justice in Maxim Nordenfelt Gun and 
Ammunition Company v. Nordenfelt: "To adhere in all cases 
to the old rule that a covenant in restraint of trade must be void, 
if it extends to the whole of England, will frequently be found to 
sacrifice the principle which underlies the rule to the rule itself — 
and whenever this is the case, to adhere to the rule is as contrary 
to sound legal principles as it is contrary to good sense." 24 

G. H. H. 

Evidence: Books of Account: Laying Foundation — To 
enable books of account to be received in evidence, a proper 

»« Kochenrath v. Christman (1918) 180 Ky. 799, 203 S. W. 738. 

19 Maxim Nordenfelt Guns v. Nordenfelt, supra, n. 14. 

20 Diamond Match Co. v. Roeber, supra, n. 14. 

« Prame v. Ferrell (1909) 166 Fed. 702, 92 C. C. A. 374. 

*« Fowle v. Park (1889) 131 U. S. 88, 33 L. Ed. 67, 9 Sup. Ct. Rep. 
658; Central New York Telephone & Telegraph v. Averill (1910) 199 N. Y. 
128, 92 N. E. 206; Rose v. Gordon (1914) 158 Wis. 414, 149 N. W. 158. 

"Cal. Civ. Code, §1674. 

24 Maxim Nordenfelt Gun v. Nordenfelt, supra, n. 14. 
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foundation must be laid ordinarily, by the testimony of one having 
personal knowledge of their contents, such as the entrant, or the 
original observer. 1 Where such person is dead or out of the 
jurisdiction, an exception is made and the books are admitted 
anyway, because of the necessity of the situation. 2 

Frequently the accounts are made up from the reports of 
clerks, agents, conductors, teamsters, laborers, etc., who alone 
possess personal knowledge. Under the above rule they would 
be required to take the stand and verify their reports which had 
been transmitted into the books, unless perchance they were dead 
or shown to be absent from the state. Yet in very many cases 
there is either a practical inconvenience in producing them, or 
their whereabouts is no longer known. Thus to apply the rule 
rigidly works a hardship. The account books based upon such 
reports are accepted and acted upon by business men as true, and 
it is contended with much force that courts of law should give 
them a like credence by extending the exception of death or 
absence from the jurisdiction to cases where it is affirmatively 
shown that those possessing personal knowledge are not available 
or cannot be conveniently produced. This position was set forth 
in a note in the first volume of this Review, 3 and there is authority 
in accord. 4 

At that time there were three California cases which, rejected 
such books as hearsay, 8 and while no showing of unavailability 
was made, the language in the respective opinions would not seem 
to recognize such an exception. Then, in 1916, in Montgomery 
and Mullen Lumber Company v. Ocean Park Scenic Railway 
Company, 6 the District Court of Appeal seemingly bridged a wide 
gap by receiving in evidence the account books of a company 
whose general manager swore to their correctness, without even 
requiring a showing that the bookkeeper or the original observers 
could not be produced. The previous authority in this state to the 
contrary was not referred to. 

The same division of the Appellate Court now seems to have 

1 2 Wigmore on Evidence, § 1530; Chan Kiu Sing v. Gordon (1915) 171 
Cal. 28, 151 Pac. 657; Sugar Loaf Orange Growers' Association v. Skewes 
(May 13, 1920) 32 Cal. App. Dec. 220. 

2 Stanley v. Wilkerson (1897) 63 Ark. 556, 39 S. W. 1043; Meyer v. 
Brown (1902) 130 Mich. 449, 90 N. W. 285; American Surety Co. v. Pauly 
(1896) 72 Fed. 470, 18 C. C. A. 644; 3 Jones, Commentaries on Evidence, 
§ 573 ; 4 Chamberlayne, Modern Law of Evidence, § 3069 et seq. 

3 1 California Law Review, 377. 

*Givens v. Pierson's Administratrix (1916) 167 Ky. 574, 181 S. W. 324, 
Ann. Cas. 1917C 956; Wisconsin Steel Co. v. Maryland Steel Co. (1913) 203 
Fed. 403, 121 C. C. A. 507; Chesapeake & O. Ry. Co. v. Stojanowski (1911) 
191 Fed. 720, 112 C. C. A. 310; Continental National Bank v. First National 
Bank (1902) 108 Tenn. 374, 68 S. W. 497. 

'People v. Mitchell (1892) 94 Cal. 550, 29 Pac. 1106; San Francisco 
Teaming Co. v. Gray (1909) 11 Cal. App. 314, 104 Pac. 999; Chandler v. 
Robinett (1913) 21 Cal. App. 333, 131 Pac. 891. 

* (1916) 32 Cal. App. 32, 161 Pac. 1171, 5 California Law Review, 255. 



442 CALIFORNIA LAW REVIEW 

gone a step further. In Patrick v. Tetzlaff 7 the shop cards of 
mechanics in a garage were permitted to serve as prima facie proof 
of labor performed on an automobile. The workman would jot 
down the time put in on each job, initial the cards and turn them 
into the bookkeeper at the end of the day. The latter then made 
up the total charges from them. At the trial, the bookkeeper 
identified the signature of the workmen, but no person testified 
that the contents of the cards were correct. Again there was no 
reference to any previous cases. 

The just inroad which a showing of unavailability or incon- 
venience has made upon the general rule ought not to be extended 
any further. An excessive latitude would encourage fraudulent 
bookkeeping and loose practice. There should be required either 
6ome guarantee of reliability, or proof on the part of the litigant 
attempting to introduce the books that no one possessing the 
requisite qualifications to lay the foundation is available. 8 Mont- 
gomery Company v. Ocean Park Company 9 is justified because it 
meets the first test. The general manager swore the entries were 
correct and he was shown to have an intimate knowledge of the 
details of the business. But the case under review apparently 
fails to meet either one. At any rate, in view of the evident 
conflict of authority in California, it is submitted that the decision 
cannot be accepted as conclusive. The issue is a very practical 
one and an opinion from the Supreme Court, definitely settling the 
question for this state, is looked forward to with interest. 

E. S. 

Fixtures: Priority Between Real Estate Mortgagee and 
Conditional Seller of Chattels — A corporation sold certain 
boilers and machinery, reserving title under an ordinary condi- 
tional sale agreement until the purchase price should be paid. The 
buyer subsequently attached the property to the land so that it 
became a fixture as defined in the Civil Code, 1 and later executed 
a trust deed on his land to the plaintiff, who had no notice of the 
reserved title. In Oakland Bank of Savings v. California Pressed 
Brick Company, 2 it was held that the title of the defendant was 
subject to the plaintiff's trust deed. 

While the exact question had never before been presented in 
this state, 3 the decisions in other jurisdictions are legion, the prin- 

» (Feb. 20, 1920) 31 Cal. App. Dec. 559, 189 Pac. 115. 

» See Preston v. Dunn (1917) 33 Cal. App. 747, 166 Pac. 603. 

6 Supra, n. 6. 

1 Cal. Civ. Code, §§ 658-660. In this case, there was no doubt that the 
property involved became a fixture, in both the popular and legal sense of 
the term. In determining what is a fixture the courts have shown a ten- 
dency to depart from grammatical controversy over the word "annexation," 
and pay more regard to the intent of the parties, the nature of the thing, 
and the custom of the locality. See an interesting note on this subject in 
18 Michigan Law Review, 405. 

2 (July 9, 1920) 60 Cal. Dec. 51. 



